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b. Competition Also Demonstrates that Alterna- 
tives to ILEC Mass Market Switching Exist 

In addition to demonstrating that mass market voice services are not a natural monopoly 

market, the widespread existence of both facilities-based circuit-switched and internodal compe- 

tition also proves that competitors have alternate sources available for mass market switching. 

First, the existence of this vibrant competition reflects that self-provisioning is not just feasible 

- it is a reality. Indeed, competitors already have deployed more than 10,000 circuit and packet 

switches nationwide. And, self-provisioning has become an increasingly economically sound 

decision, since the benefits exceed the costs. Specifically, technological developments now en- 

able carriers to provide both voice and data services using packet switches. And, carriers may 

use the same switch to serve both enterprise and mass market customers.’” The ability to offer 

bundled packages of services means that there is significant revenue potential from self- 

provisioning. At the same time, the costs of self-provisioning have decreased. For example, 

new enhancements to Lucent’s 5ESS switch -the most common switch in CLECs’ networks - 

can help carriers reduce operating costs by up to 50 per~ent.’~’ Packet switches are reported to 

be more economical 

Further, the extensive deployment of switches by competitors also demonstrates that 

there are alternative sources for switching services. Competitors should also be able to secure 

access to switching services from cable companies, and use VoIP technology to provide voice 

services, either alone or bundled with other services, to mass market customers. While the 

Commission thus far has declined to mandate that cable companies provide access to their net- 

UNE Fuci Report, $11, p. 38 (“The analog-line interfaces used to interface with the analog loops that serve 
mass market customers can be added to a switch just as easily as the digital line and trunk interfaces that serve en- 
terprise customers”). 

Id., $11, p. 39. 
Id. 
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works, that regulatory decision cannot be used as a rationale to ignore these companies as poten- 

tial alternative sources of switching services. The Commission may not use a situation that it has 

created by its own prior regulatory actions to create a potential impairment and then try to rem- 

edy that same impairment by imposing burdens on other regulated entities. If the Commission 

believes that cable networks are not sufficiently open, it should address that issue with nmowly- 

tailored regulations that are targeted to those operators as opposed to broad-based unbundling 

requirements on ILECs that already are making their networks available. The Ninth Circuit de- 

cision in the Brand X case confirms that the commission has the necessary authority to impose 

such reg~1ation.l~’ Furthermore, actual operations in the marketplace do not warrant a refusal to 

consider cable companies as competitive sources. Cable operators have committed to a policy of 

“network neutrality” which will enable customers to connect to independent VoIP providers eas- 

ily.’68 Large cable operators such as Time Warner and Comcast already have entered into 

agreements to make their networks available to competitors, who can provide both high speed 

data and telephony services via v 0 1 P . l ~ ~  New deals are being announced on a regular basis - 

AT&T recently signed an agreement with Adelphia to provide VoIP service over Adelphia’s ca- 

ble network.”’ The Commission must assign this intermodal competition the weight to which it 

is entitled. 

16’ BrandXInternet Services v. FCC, 345 F.3d 1120 at 1129 (9th Cir. 2003), pet. for cert. pending. pending. 
Whether or not the Supreme Court accepts certiorari in Brand X or not, the Commission’s authority to open cable 
telephony networks is firmly grounded. BrandX held that the Commission’s power to decline to regulate cable mo- 
dem networks was limited, not that its regulatory authority was limited. 

UNE Fact Report, $11, pp. 2-3. 
See Section 11, supra. 
“AT&T, Adelphia Sign Net Call Deal; the cable firm becomes the preferred provider to deliver the phone 
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2. The Hot Cut Issue Has Been Addressed 

Only one factor served as the basis for the Commission’s decision to decline to adopt an 

unqualified national finding of “no impairment’’ for mass market switching - the operational 

barriers associated with the hot cut pro~ess.’~’ Nevertheless, subsequent to USTA IZ the hot cut 

process has been effectively addressed in the context of state proceedings and commercial nego- 

tiations, and is no longer an operational barrier that would justify unbundling under Section 251. 

There have been significant recent improvements by Qwest with regard to the processing 

of hot cut requests that address and resolve the problems that existed eighteen months ago. 

Qwest has developed a region-wide batch hot cut process (“BHCF”’) in conjunction with the 

CLECs in its region. The BHCP is described in detail in the Declaration of Dennis Pappas, in- 

cluded as Attachment 1 hereto (the “Pappas Declaration”). The BHCP represents the collective 

work of Qwest and CLECs to develop a process that best meets the needs of the CLECs. The 

BHCP allows CLECs in Qwest’s region to migrate large quantities of UNE-P lines to stand- 

alone unbundled loops within reasonable time frame^."^ The BHCP enables Qwest to process 

between 25-100 hot cuts of standalone unbundled analog loops per day in a central office, and 

allows CLEC hot cut requests to be processed within seven business days - which is quicker 

than the timeframes being offered by other REIOCS.”~ Qwest also can provision loops provi- 

sioned over Integrated Digital Loop Carrier (“IDLC”) systems in batches of up to 40 per day per 

state, for an additional price which allows Qwest to recover the cost of having to dispatch a tech- 

TRO, 18 F.C.C.R. at 17266-67, para. 465; USTA II ,  359 F.3d at 569 (“Though the Commission in its brief 
alludes to ‘other operational and economic factors’ that might create barriers to competition in mass market switch- 
ing, the Order makes clear that the national impairment finding was based solely on hot cuts.”)(internal citations 
omitted). 
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nician to the field to complete the necessary work associated with IDLC  conversion^."^ Qwest's 

BHCP can be used to convert both existing CLEC W E - P  lines, and batches of newly-acquired 

 customer^.'^^ In order to provide CLECs with additional flexibility, each of the Basic Installa- 

tion, Coordinated Installation, and Project-Managed Installation loop provisioning services that 

Qwest currently offers will continue to be made a~ai1able . I~~ These options permit CLECs to 

more closely coordinate the hot cut process for particular loops, to migrate loops with particular 

configurations, or to select a specific time for a cut-over to take place.'77 Qwest currently provi- 

sions more than 99 percent of such coordinated cuts on time.'78 Qwest has voluntarily agreed to 

implement nearly all of the improvements contemplated by its BHCP by mid-October 2004; the 

remainder will be implemented by mid-year 2005.'79 

The BHCP enables CLECs to realize cost savings and operational efficiencies that result 

from pre-wiring and cutting over many loops at a time in the same central office location, and 

make it more economic for CLECs to serve mass market customers without access to unbundled 

switching.'" Prices for work performed under the BHCP are generally below the TELRIC price 

established by the state commissions for individual'hot cuts.I8' And, CLECs who sign the QPP 

agreement (see Section III.A.4) enjoy substantial reductions in batch hot cut rates.'** 
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Pappas Declaration, p. 27. 
Pappas Declaration, pp. 4-5. 
Pappas Declaration, pp. 10-1 1 
Pappas Declaration, pp. 5,35. 
Pappas Declaration, p. 35. 
Pappas Declaration, p. 3. 
Pappas Declaration, p. 3. 
Pappas Declaration, p. 4. 
Pappas Declaration, p. 3 .  



Qwest Communications International inc. 
WC Docket No. 04-313; CC Docket No. 01-338 

-L 

Comments 
October 4, 2004 

Page 51 

The BHCP satisfies the batch hot cut requirements established in the TRO.IS3 Beyond 

that, Qwest’s BHCP also offers CLECs a superior quality of service. Qwest will continue to of- 

fer access to its current pre-ordering and ordering functionality that it provides to CLECs through 

various electronic interfaces and which enable CLECs to achieve real-time processing while in- 

tegrating pre-ordering and ordering fi~nctions.‘~~ Qwest’s OSS interfaces were thoroughly tested 

during Qwest’s 271 process, and all 14 commissions in Qwest’s region concluded that Qwest 

provides sufficient electronic functions and manual interfaces to allow CLECs access to all of the 

necessary pre-ordering and ordering OSS  function^.'^^ In addition, Qwest also will make new 

tools available to enable CLECs to schedule their hot cuts and to track the status of their orders. 

The Batch Scheduling Tool will provide CLECs with predictable delivery intervals by allowing 

them to select their own cutover date.186 The Batch Status Tool will provide CLECs with instant 

access to information pertaining to the status of their hot cut requests, even days before that re- 

quest is scheduled to be ~ompleted.’~’ Qwest dedicates a team of two central office technicians 

exclusively to performing batch conversions outside of normal business hours to avoid interfer- 

ing with other network provisioning activities.188 And, it schedules portions of the hot cut proc- 

ess between the hours of 3:OO am and 11:OO am, in order to minimize customer d i s rup t i~n . ’~~  

Qwest uses the Qwest CLEC Coordination Center (“QCCC”) to ensure a high standard of quality 

in the hot cut process.190 The QCCC was established in April, 2001 as part of Qwest’s 271 proc- 
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Pappas Declaration, p. 8. 
Pappas Declaration, pp. 18-21. 
Pappas Declaration, pp. 2 1-22. 
Pappas Declaration, p. 22. 
Pappas Declaration, pp. 22, 36. 
Pappas Declaration, pp. 25, 33. 
Pappas Declaration, pp. 33, 34. 
Pappas Declaration, p. 1 1. 
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ess to improve Qwest's loop provisioning perfo~mance.'~' As a result of QCCC's efforts, by 

July, 2001, over 98 percent of the stand-alone loops ordered from Qwest were provisioned on 

time.'92 Qwest's loop performance measurements for hot cuts in Qwest's region are approxi- 

mately 97.5 percent of all commitments that Qwest made in its 271 process, and Qwest far ex- 

ceeds certain of the agreed upon benchmarks, including those pertaining to commitments met on 

time.'93 Qwest will continue to monitor the BHCP the same way it monitors loop conversion 

activity today, using personnel from the QCCC.194 There presently are three Performance Indi- 

cators ("PIDs") that Qwest will use to monitor its progress, including whether provisioning 

commitments are met on the due date, the service quality of new installations, and maintenance 

and repair measures including the overall trouble rate.195 And, in the 271 process, Qwest, the 

CLECs and the state commissions in its regions created a process by which additional PIDs can 

be established where needed.'96 

Qwest's BHCP is the culmination of the efforts of the consolidated forum comprised of 

all 14 state commissions in Qwest's region, CLECs in Qwest's region, and Q w e ~ t . ' ~ ~  The par- 

ticipants in the forum all agreed that a single, uniform batch hot cut process for all states within 

the Qwest region would provide the most efficient and effective operating environment for both 

Qwest and CLECS. '~~ The forum worked cooperatively over a period of several months.'99 

Qwest and the CLECs were able to agree on the broad outlines of a BHCP and most of the op- 

191 

I92 

I93 

194 

I95 

I96 

197 

I98 

199 

Pappas Declaration, p. 1 1. 
Pappas Declaration, p. 12. 
Pappas Declaration, p. 14. 
Pappas Declaration, p. 46. 
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erational details, and were able to resolve most of the issues and questions presented by the 

CLECs.”’ The participants reached impasse on a small number of issues?” but that has not 

slowed Qwest’s progression toward full implementation of the BHCP 

Qwest engaged the independent consulting company Hitachi Consulting to assess the ef- 

ficiency, seamlessness and scalability of its new BHCP. Hitachi participated in all trials of the 

BHCP, and observed many of the Qwest work centers, including the QCCC.202 Hitachi con- 

cluded that Qwest’s BHCP could handle current and expected volumes of UNE-L orders and 

conversion of the embedded base of W E - P  lines over the course of the transition period estab- 

lished by the TRO, even assuming that all existing UNE-P lines in affected areas would transition 

to UNE-L using the BHCP.*03 With Qwest’s offering of QPP, which does not require a hot cut, 

the expected volumes of hot cut conversions would likely be much lower than assumed by Hi- 

tachi. 

In sum, Qwest’s BHCP addresses the operational issues that previously caused the FCC 

to decline to adopt a nationwide finding of no impairment for mass market switching. As is 

noted below, the Qwest BHCP has been memorialized in the QPP offering, and it is available to 

all carriers on a non-discriminatory basis.204 

’00 Pappas Declaration, p. 4. 
Pappas Declaration, p. 4. 

’02 Pappas Declaration, p. 48. 
Pappas Declaration, pp. 7, 49. Of the initial two trials conducted by Qwest, the second trial produced far 

superior results to the first, since Qwest was able to conduct its second trial without interruption from observers. 
Qwest conducted additional trials, which produced results similar to the second trail. See, Pappas Declaration, p. 

Further, even if the Commission finds that operational barriers still exist that rise to the level of impair- 
ment, it may not require unbundled access to switching without first exploring alternative, nuanced solutions. USTA 
II, 359 F.3d at 570. See also Section III.B, below. 

201 

203 

50-5 1. 
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3. The Commission’s Finding of No Impairment Should 
Be on a Nationwide Basis 

As this section demonstrates, switching services are not geographically limited. Carriers 

can utilize switches anywhere within the U.S. to switch traffic, regardless of particular rate cen- 

ter, LATA, or state boundaries. For example, Cavalier (a CLEC in the mid-Atlahtic region) 

serves mass market customers through UNE-L in 205 Verizon central offices in nearly 30 coun- 

ties across 5 states using only 11 switches in 8 locations, and McLeod uses UNE-L with 39 

switches serving 696 collocation  arrangement^.^'^ Indeed, there are numerous switches being 

used to process traffic for customers in geographically distant (often interstate) locations. At- 

tachment 2 is an excerpt from the Local Exchange Routing Guide (“LERG”) that identifies nu- 

merous switches that are located in one state and that switch traffic that is originated by or termi- 

nated to customers located in another state. 

The practice of using distant switches to cover large geographic areas has been in place 

for decades. Since switching services are not geographically limited, the absence of multiple 

sources of switching in one particular geographic area or market (however defined) becomes ir- 

relevant, since a competing carrier may lease switching facilities available in other areas to 

switch its traffic like any other distant switch. Since the ability to utilize distant switches effec- 

tively eliminates “meaningful differences between particular markets,” a nationwide finding of 

no impairment is appropriate and consistent with USTA Z and USTA ZZ.*06 

In conclusion, the impairment analysis framework set out in USTA II militates a finding 

by the FCC that there is no impairment on a national basis from the lack of unbundled access to 

mass market switching pursuant to Section 25 1. 

UNE Fact Report, 5 11, p. 45. 
See, USTA 11,359 F.3d at 563; see also USTA I ,  290 F.3d at 426. 
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4. Qwest’s Commercially Negotiated QPP Agreements 
Are Dispositive Of The Issue Of Impairment In Qwest’s 
Region 

Even if the Commission declines to render a national finding of no impairment for mass 

market switching, USTA II requires the Commission to render a finding of no impairment within 

Qwest’s region based upon Qwest’s alternate offering of switching services outside of Section 

25 1 (~ ) (3 ) .~ ’~  After extensive arms-length negotiations with individual CLECs and a CLEC con- 

sortium, Qwest has entered into four-year commercial agreements with MCImetro Access 

Transmission Services (“MCI”) and five other smaller CLECs2’’ for the provision of “QPP” ser- 

vice.209 As described in the Declaration of William H. Campbell, included as Attachment 3 (the 

“Campbell Declaration”), under those agreements, Qwest will continue to provide CLECs with 

access to mass market switching services, including vertical features, and shared transport.*’’ 

The QPP package also includes UNE loops that CLECs continue to purchase out of their inter- 

connection agreements.21 ’ QPP uses the same pre-ordering, ordering, provisioning and repair 

and maintenance processes that are used for UNE-P, so CLECs do not have to develop new in- 

terfaces or processes for QPP.212 Qwest will provide the commercial product at prices previ- 

ously charged for the UNE platform through December 3 1, 2004.2’3 Between January, 2005 and 

207 If the Commission bases a finding of no impairment on the QPP agreement, a carrier executing a QPP 
agreement would be entitled to the transition provisions in that agreement, and carriers not executing a QPP agree- 
ment would be subject to the change-of-law provisions in their interconnection agreements. The Commission 
should not adopt transition rules that are more favorable than those governed by existing agreements, because that 
would favor carriers who have not entered into such agreements and disadvantage carriers that have done so. See 
also Section V, below. ”* See Campbell Declaration, p. 7. 
’09 Campbell Declaration, p. 2. 

Campbell Declaration, p. 5. 
’‘I Campbell Declaration, p. 5 .  

Campbell Declaration, pp. 5-6. 
Campbell Declaration, p. 6. 
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January, 2007, there will be annual incremental rate  adjustment^?'^ In related amendments to 

existing interconnection agreements, Qwest is offering significant improvements with respect to 

the efficient and cost-effective processing of hot cut requests, including a batch hot cut process 

for unbundled loops at a negotiated rate significantly below current hot cut rates.”’ Qwest’s new 

batch hot cut process is described more fully in Section III.A.2. Qwest also agreed to use the 

same rates for batch hot cuts of customers who are served by integrated digital loop carrier 

(“IDLC”) even though these hot cuts require Qwest to perform substantially more work, and 

agreed to allow CLECs to engage in line splitting over QPP.’I6 Those are terms that Qwest had 

declined to provide in the forum established to develop its batch hot cut process, due to the in- 

creased cost to the company of doing so. 217 

Qwest’s agreement with MCI was one of the first agreements to be reached between an 

RBOC and a CLEC addressing mass market switching post-USTA II and, to Qwest’s knowledge, 

is the only such commercial agreement regarding the hot cut process. MCI is the second largest 

W E - P  purchaser in Qwest’s region.’” Qwest has filed the QPP agreement with the FCC pursu- 

ant to Section 21 1 of the Act:’9 and has posted the agreement on its website for public access 

and inspection. The agreement is available to other carriers within Qwest’s region upon re- 

quest.*” In fact, five other CLECs have signed the QPP agreement brokered with MCI and a 

number of other carriers are considering the agreement. 

214 Campbell Declaration, p. 6. 
215 Campbell Declaration, pp. 3 , 6 .  
216 Campbell Declaration, p. 7. 
2 1 7  Campbell Declaration, p. 7.  
* I 8  Campbell Declaration, p. 2. 
219 47 U.S.C. 5 21 ](a); Campbell Declaration, p. 3. 

Campbell Declaration, p. 3. 220 
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The QPP agreement benefits consumers and the CLECs who have adopted it. The 

agreement provides the CLECs more regulatory certainty than they have had since the Act was 

passed in 1996, allowing them to make rational, informed business decisions. Indeed, when MCI 

and Qwest reached agreement for QPP, MCI’s president and chief executive stated the com- 

pany’s view that “good faith commercial negotiations can result in agreements that reflect the 

changing industry landscape and avoid complex regulatory proceedings and litigation.”’ And, 

the charges for providing the switching and loop service will not begin to increase until 2005 - 

and even then only in small measure, particularly for residential customers?22 Further, with the 

implementation of the batch hot cut process and substantially reduced rates for batch hot cuts 

that MCI negotiated, the agreement unquestionably removes any operational and cost barriers 

that the Commission previously associated with the hot cut process. The facilitation of the hot 

cut process also encourages the development of real, facilities-based competition. And, while 

Congress, this Commission, and the public interest properly demand that CLECs migrate toward 

real, facilities-based competition, the agreement provides CLECs with the stability and certainty 

that they require in the event their business plans depend on the continued ability to lease switch- 

ing services. Those CLECs are able to continue leasing switching services at commercially ne- 

gotiated rates, while also getting an efficient and lower-cost hot cut process. 

The agreement also benefits Qwest. It allows Qwest to keep CLECs and their end user 

customers on the Qwest network and retain at least a portion of the revenues it would have re- 

ceived if the end user had remained with Q ~ e s t . 2 ~ ~  The market for telephone service is competi- 

tive, and end users have a choice of providers, including intermodal competitors, that result in 

22’  Campbell Declaration, p. 3 .  
*” Campbell Declaration, p. 6. 
22’ Campbell Declaration, p. 3 .  
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Qwest’s complete loss of the customer and associated revenue stream.224 In fact, Qwest views 

the CLECs as another distribution channel for marketing its services. The agreement also pro- 

vides Qwest with the ability to provide additional services to CLECs, including DSL, Advanced 

Intelligent Network, and Voice Messaging Service, that provide enhanced capabilities not avail- 

able with WE-P,  and the potential for additional revenue.225 

The decision of six CLECs of varying sizes to enter into the QPP agreement demonstrates 

conclusively that the agreement provides a viable option for CLECs seeking to lease switching 

facilities from ILECs, as well as a solution to the hot cut issue related to CLEC deployment of 

switching facilities. Both Qwest and the CLECs had incentives, as described above, to enter into 

an arrangement addressing mass market switching and hot cuts. The CLECs would not have 

signed the agreement if it did not constitute an economically sound deal. These carriers evi- 

dently concluded that they were better off purchasing the UNE-P functionality through a mutu- 

ally acceptable commercial arrangement. As part of this arrangement, each of the CLECs gave 

up its right to buy UNE-P pursuant to its interconnection agreement. Where parties enter into 

contracts that provide for the use of a network element on mutually agreeable commercial terms, 

those contracts demonstrate conclusively that competitors are not impaired with respect to that 

element. The Commission must therefore render a finding of no impairment throughout Qwest’s 

region where such contract is available upon request to similarly-situated carriers. The requisite 

finding of no impairment based on the existence of these commercially negotiated agreements 

would provide a strong incentive to other carriers to enter into similar arrangements -.a result 

Campbell Declaration, p. 3. While the same theory applies if the customer is served by UNE-P or UNE 224 

line sharing, the TELRIC rates for those services are so low that it provide little benefit to Qwest. 
*” Campbell Declaration, p. 8. 
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which would promote statutory goals, and which the Commission should continue to encour- 

age. 

- 

226 

B. Even If Impairment Is Found, The Commission Should Not Re- 
quire Unbundling 

The Commission may not order unbundling of an element based merely upon a finding 

In fact, that CLECs would be impaired without unbundled access to mass market 

the D.C. Circuit found that the Commission must consider both the benefits and the costs associ- 

ated with unbundling, and may not require unbundling if there is a more narrowly-tailored meas- 

ure available to address a particular barrier to entry.228 The court in USTA II found that the 

Commission should have considered more nuanced alternatives to unbundling, such as adopting 

a rolling hot cut process, in the context of mass market switching.229 As described above, the 

operational and technical impediments surrounding the hot cut process have been addressed in 

Qwest’s region. If, notwithstanding this substantial progress, the Commission still believes that 

additional measures are necessary, it must tailor such measures to the specific potential harm as 

opposed to employing the blunt tool of general unbundling. 

The Commission also must consider the other goals of the Act, and the impact that a re- 

quirement to unbundle switching would have on those goals.230 The Commission has decided to 

conduct this analysis under the provisions of Section 251(d)(2)’s “at a minimum” lang~age?~’ 

and the court has upheld this approach.232 The court found that “Section 706(a) identifies one of 

See Section I.E.3. 

USTA II ,  359 F.3d at 570. 
Id. 
Id., 359 F.3d at 512. 
41 U.S.C. 4 251(d)(2). 
USTA 11, 359 F.3d at 512. 
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**’ See Section I.F. 
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the Act’s goals beyond fostering competition piggy-backed on ILEC facilities, namely, removing 

barriers to infrastructure investment.”233 Maintaining a requirement for unbundled access to 

mass market switching would undercut this goal because of the adverse affect on CLEC and 

ILEC investment caused by the imposition of below-cost TELRIC rates. 

The Commission has stated that the public interest is best served by UNE prices that (1) 

create economically rational price signals for CLECs as they choose between leasing facilities 

from ILECs and procuring their own, and (2) provide compensation to ILECs in amounts and 

intervals that will allow them to maintain and upgrade their networks.234 In comments filed in 

the Commission’s proceeding on the TELRIC Qwest noted that there is evi- 

dence that low TELRIC-based rates for switching have discouraged CLECs from investing to 

deploy their own switches. Investment by facilities-based CLECs declined by 19% from 2000 to 

2001, and by 56% from 2001 to 2002 - the same period during which their use of UNE-P ex- 

p10ded .~~~  TELRIC’s resultant irrational price signals caused CLECs to select UNE-P over real 

facilities-based competition, thus undermining the intent of Section 706 of the Act. 

Below-cost TELRIC rates have resulted in reduced investment by ILECs as well, further 

undermining Section 706. In its TELRIC Comments, Qwest demonstrated that TELRIC rates, as 

currently structured, do not enable carriers to recover the costs associated with providing services 

to competitors; in fact, some cost models adopted within Qwest’s region allow Qwest to recover 

only 30% of the costs it incurs.237 Since ILECs do not recover their costs, let alone any profits, 

from the provision of elements at TELRIC rates, they have less revenue to use toward investment 

233 Id., 359 F.3d at 579. 
Comments of Qwest Communications International inc., filed Dec. 16, 2003 in Docket No. WC 03-173, at 

WC Docket 03-173. 
Qwest TELRlC Comments, pp. 5-6. 

234 

3 (“Qwest TELNC Comments”). 
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236 

23 7 Id, pp. 3-6. 
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in other network components, including the deployment of broadband facilities and innovative 

technologies. In fact, RBOC capital expenditures declined by approximately 35% from 2001 to 

2002.238 The Commission already has recognized that a requirement to provide broadband loops 

at TELRIC rates can discourage and declined to require ILECs to unbundle 

broadband loops based upon that concern. And, the court in USTA II found that the Commission 

is not required “to blind itself to the fact that TELRIC may itself be imperfect and may be im- 

plemented still more imperfe~tly.”~~’ 

The circumstances for mass market switching are no different. As was the case with 

broadband loops, requesting carriers have alternative sources for switching services, including 

third-party sources and viable opportunities to self-provision, and the costs of unbundling (in the 

form of reduced investment in infrastructure) outweigh the potential benefit (synthetic competi- 

tion) from unbundling. The Commission should reach the same conclusion here as it did for 

broadband loops -that unbundling is not warranted. 

Thus, even if the Commission finds that requesting carriers are impaired without access 

to mass market switching, it should conclude that the costs of unbundling outweigh any potential 

benefits, and that unbundling therefore is not warranted. 

IV. DEDICATED TRANSPORT AND HIGH-CAPACITY LOOPS 
CANNOT BE CLASSIFIED AS UNBUNDLED NETWORK ELE- 
MENTS 

As discussed above, the D.C. Circuit determined that there can be no finding of impair- 

ment when carriers have access to the network element via tariff and have been able to use the 

tariffed service successfully in a competitive market. For the same reasons, there can be no im- 

Id., p. 6. 
TRO, 18 F.C.C.R. at 17135, para. 260. 
USTA II. 359 F.3d at 580. 
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pairment finding when a network element is routinely self-provisioned or available from a third- 

party source. 

As we discuss below, the Commission cannot find impairment, and require provision of, 

DS1 loops, DS3 loops, Dark Fiber (DSl and DS3), and dedicated transport as UNEs. Competi- 

tion in the provision of these network elements is alive and well and their deployment is not im- 

peded by natural monopoly characteristics. There is widespread deployment and use of alterna- 

tive fiber circuits in high-usage areas, as well as intermodal sources for these network elements, 

demonstrating that the loop and transport network elements cannot be assumed to have natural 

monopoly characteristics. Moreover, all of these network elements are readily available nation- 

wide under special access tariffs, and special access facilities are widely used by CLECs for 

high-capacity loops and transport in a highly competitive market, which precludes a finding, un- 

der the USTA N test, that CLECs are impaired without access to them as UNEs. There are also 

increasingly numerous sources of intermodal competition for the provision of high-capacity ser- 

vice to small businesses, thereby eliminating any grounds for believing that this service is some- 

how dependent on the use of wireline network elements. Under these circumstances, it would be 

clear error for the Commission to find that CLECs are impaired with respect to high-capacity 

loops and transport. With respect to high-capacity loops and transport currently available under 

special access tariffs and in actual use, in particular, it is impossible to find that any impairment 

exists, and thus the Commission must bar all conversions from special access to UNEs and re- 

lated attempts by those carriers using special access to use UNEs instead. 

Moreover, many of the companies seeking to obtain unbundled access to high-capacity 

loops and transport seek them in combined form as Enhanced Extended Links or EELS, which 
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the current TRO permit to be used for the provision of long-distance service if they are 

also used for local service, yet the long-distance industry is highly competitive, does not compete 

directly with core local exchange services, and has successfully used special access circuits in- 

stead of EELs for years. There can be no claim of impairment with respect to the long distance 

industry’s access to EELs. In fact, the D.C. Circuit’s decision in USTA IZ largely renders EELs 

superfluous and requires an impairment test that eliminates the opportunity of carriers to obtain 

UNEs for use as part of long distance service. 

Despite the substantial guidance provided by the Court in USTA ZI, and the fact that a re- 

cord has yet to be compiled, a majority of the Commissioners have issued statements giving the 

impression that they are committed to the unbundling of DS-I loops and transport regardless of 

USTA ZI and any evidence that may be introduced.242 In the end, however, the Commission must 

comply with the Court’s decision and fairly apply the law and weigh the evidence. The courts 

have thrlce vacated and reversed Commission unbundling requirements reached without regard 

to the facts or the law; it should not be necessary to do so yet again. 

As is discussed below, the existing rules, developed before the Commission recognized its obligation to 
consider the availability of tariffed services in conducting an impairment analysis, must be modified to take proper 
account of the fact that long distance services are not entitled to purchase UNEs, and that the provision of long dis- 
tance service at TELRIC rates cannot constitute a reason justifying unbundling of a network element. 

See Statement of Chairman Michael K. Powell (“In the Triennial Review Order, I supported fully requiring 
incumbents to unbundle DSl loops and transport, as did every one of my colleagues. 1 remain steadfastly commit- 
ted to providing the key network elements to these facilities competitors in this proceeding, without which they 
would be impaired. Indeed, I am quite confident that we will be able to provide these elements, once we have a full 
and complete record, consistent with the guidance of the court. . . . I have expressed a commitment and some confi- 
dence that DSI loops and transport will remain unbundled elements for facilities-based providers. Should the 
Commission adopt final rules along these lines, facilities competitors will not be subject to price increases, or special 
access pricing. Indeed, I expect that will be the case.”); Statement of Commissioner Kathleen Q. Abernathy (“But it 
is fully within the Commission’s power to prevent any price increases from occurring. Indeed, it bears emphasis 
that a clear majority of the Commission has advocated the continued unbundling of DS-I facilities in most circum- 
stances and has also called for issuing new unbundling rules well before the interim period ends. If we fulfill our 
responsibilities, as I am confident will be the case, then there will be no price increases for any DS-I loops or trans- 
port facilities that are designated as UNEs; rather, TELNC rates would continue to apply as they do today.”); Dis- 
senting Statement of Commissioner Michael J. Copps (“The Commission was unanimous in upholding unbundled 
access to DS-I transmission facilities in the original Triennial Review Order, and . . . [t]o suggest that special access 
rates apply in six months and a day is not just devastating - it is, as a legal matter, wholly unnecessary.”). 
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At a minimum, the Commission must ensure that: 

1. Under no circumstances may existing, tariffed special access facilities that are actually 

in service be “flipped” or converted to UNEs - i.e., a circuit purchased under tariff cannot be 

converted to UNE pricing; 

2. Under no circumstances may an impairment finding, and consequent unbundling re- 

quirement for high-capacity loop or transport UNEs, be based on comparing the TELRIC and 

tariffed prices for such facilities; 

3. Any carrier that is already purchasing high capacity loops and/or transport on a par- 

ticular route will not be deemed to be impaired and given unbundled access to additional facili- 

ties on that route; 

4. Any carrier that is already receiving high-capacity loops and/or transport pursuant to 

special access tariffs in a wire center will not be found impaired and given access to such facili- 

ties as UNEs in the future in such wire center; 

5. In any wire center where high-capacity loops and/or transport are readily available 

pursuant to special access tariffs, those network elements will not be made available as UNEs in 

the future. 

More generally, as explained herein, the Commission should make a national finding that 

the availability, and existing usage, of high-capacity loops and transport via special access tariffs, 

as well as from alternative sources, precludes any finding of impairment and thus bars the un- 

bundling of these network elements henceforth. 
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A. Availability and Use of Transport and Loops Under Special 
Access Tariffs Precludes an Impairment Finding More Gener- 
ally 

In USTA II, the Court twice found that where providers of particular services had ready 

access to network elements pursuant to special access tariffs and had successfully used special 

access, a finding of impairment would be improper. As discussed extensively in Section I.C, the 

Court found that wireless carriers and CLECs could not be considered impaired with respect to 

network elements that they have successfully obtained and used pursuant to special access tariffs. 

The Court’s findings in these two sections of the decision should be dispositive. If carri- 

ers providing a given service have access to needed network elements under special access tariffs 

and are in fact able to use tariffed facilities as a source for those network elements in a competi- 

tive market, then all carriers providing such service are conclusively not impaired in their ability 

to provide their services by the lack of availability of those network elements as UNEs. The only 

conclusion that can be drawn from this is that the availability of network elements under special 

access tariffs and evidence of their successful use precludes any general finding of impairment. 

The Court relied on “robust competition” in the CLEC industry, indicating that if a com- 

petitive industry (where, presumably, margins are thin and costs are important) is able to exist 

using special access, then that industry is not impaired by being unable to convert special access 

to UNEs - without any consideration of the price differential between the two. The Court was 

well aware that there can be a significant price difference between special access and UNEs, but 

the fact that competition exists even while competitors are paying special access prices “pre- 

cludes” any finding of impairment. 
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1. Transport Is Available and Widely Used Pursuant to 
Special Access Tariffs 

a. No Impairment as a Matter of Law 

The Court’s holding precludes a finding of impairment with respect to dedicated trans- 

port. All telecommunications carriers can obtain dedicated transport under special access tariffs 

and operate in a competitive industry (even without considering alternative sources of transport, 

such as fiber, which is discussed in Section 1V.C below); under USTA II, this precludes any pos- 

sibility of finding impairment. It cannot be contested that CLECs, in particular, continue to be in 

a highly competitive because there is a substantial body of evidence of the CLEC 

industry’s improving financial condition and the competitive and (as one CLEC put it) “lucra- 

tive” nature of their business.244 In short, the CLEC industry is at least as “robustly competitive” 

as it was when the Court issued its USTA II decision. Moreover, dedicated transport remains 

available through special access tariffs nationwide. Under these circumstances, CLECs are not 

impaired as a matter of law. 

b. No Impairment from a Cost Perspective 

Some carriers may nevertheless maintain that they are impaired by having to rely on spe- 

cial access instead of getting transport and high-capacity loops at TELRIC rates. Such argu- 

ments, however, are without merit. As discussed above,245 the logic of comparing tariffed rates 

with TELRIC prices is circular, and any such analysis would be found arbitrary and capricious. 

UNE Fact Report, 5 I, p. 13 (“Today, the investment dollars are flowing into facilities-based competition. 
Cable and wireless companies continue to pour billions into their networks, to accommodate steady growth for tradi- 
tional services and rapidly growing demand for new ones. . . . Every major categoly of facilities-based CLEC - 
wireline, wholesale fiber suppliers, fixed wireless, and voice-over-broadband providers - is now attracting exten- 
sive investment. Significant industry consolidation has allowed these competitors to achieve much improved 
economies of scope and scale. Many of these CLECs have begun to report positive earnings for the first time.”); see 
id, 5 I, Figure I at p. 14, Table 10 at p. 18. 

See UNE Fact Report, 
See Section 1.D above. 
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And even if there were some merit to a tariff vs. TELRIC comparison for impairment purposes, a 

proper analysis of these rates does not warrant a finding of impairment. 

The principal fallacy in typical arguments for a comparison of tariff and TELRIC prices 

is the incorrect assumption that all of the services for which tariffed rates are paid are services 

for which impairment can be found. CLECs do not use tariffed facilities solely for the local ex- 

change service on which they base their impairment claim. They intermix local exchange and 

interexchange traffic on those facilities.246 To the extent they are acting as providers of interex- 

change service or exchange access, they are not impaired by having to use special access facili- 

ties at tariffed rates. And the vast majority of traffic on their special access circuits is interex- 

change or exchange access that is ineligible for unbundling due to that nonimpairment, rather 

than the local exchange traffic on which any impairment claim is based. 

Consider a CLEC that pays $1000 a month for a special access loop or transport circuit. 

The CLEC claims that it is impaired by paying that tariffed rate instead of, say, $500 a month at 

TELRIC for the same circuit reclassified as a UNE. If the CLEC is carrying 75% interexchange 

traffic and 25% local exchange traffic, the vast majority of the cost savings by moving to TEL- 

RIC would benefit its provision of interexchange service, which is not impaired, instead of facili- 

tating its provision of local exchange service. The portion of the rate reduction attributable to 

local exchange service would only be $125, not the full $500 savings resulting from the conver- 

sion to TELRIC pricing. The remainder of the cost savings does nothing to address the alleged 

impairment, but is a windfall benefiting the company’s provision of interexchange service. 

Moreover, if the carrier were to obtain the UNE solely for the “impaired” local exchange service, 

AT&T openly acknowledged that its impairment cost analysis was based on using a given facility to cart‘)‘ 
“all local, data, exchange access and interexchange traffic” between two points. Letter to Marlene H. Dortch, FCC, 
dated Nov. 12,2002, from Joan Marsh, AT&T, filed in CC Docket Nos. 01-338, et ai., at 1 (AT&TErPurfe). 
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it would have to pay $500, which is twice the $250 portion of the special access price that is at- 

tributable to local exchange service. Clearly the CLEC is not impaired by having to pay $250 for 

the attributable portion of a special access circuit used for local exchange service, instead of pay- 

ing $500 for that same circuit as a UNE limited to local exchange service. The actual cost to the 

CLEC for the UNE circuit, if used only for the allegedly impaired service, would be twice as 

high as the cost of purchasing the same circuit under the special access tariff and using it for both 

local exchange and interexchange service. 

It is simply not reasonable to assume, for purposes of an impairment analysis, that all of 

the traffic on a special access circuit is local exchange traffic. No reasonably structured, eco- 

nomically rational, efficient competitive carrier provides solely local exchange traffic - even if 

it provides only local service itself, it certainly offers access to an interexchange network to its 

customers. And even if a CLEC did not commingle its local and interexchange traffic on a given 

circuit, using separate DS 1 s for local and interexchange, the revenue opportunities that underlie a 

valid impairment analysis must take into account the carrier’s business as a 

Qwest is not suggesting that the Commission should forbid efficient use of UNEs that are 

lawfully procured. The Commission, however, may not designate a special access circuit as a 

UNE based on an impairment finding that attributes all of the cost savings between the tariff and 

TELRIC to the allegedly impaired service, if that service is not, at a minimum, the predominant 

use of the circuit. The Commission should not permit CLECs to game the impairment process to 

obtain special access at UNE prices for the benefit of their or their affiliates’ or partners’ interex- 

To use the example above, assume the carrier had separate special access facilities proportionate to its local 
and interexchange traffic, paying $750 for the interexchange circuit and $250 for the local exchange circuit. I f  the 
cam’er were permitted to convert its local exchange special access circuit to a UNE, the price for that circuit would 
be lowered to $125, but the carrier’s total cost for its circuits would only be reduced from $1000 to $875. The dif- 
ference between the two is not of sufficient magnitude to justify a finding of impairment by any stretch of the 
imagination. 
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change services by overstating the impairment to their local exchange services that is allegedly 

due to the cost differential between special access and TELRIC. 

2. High-Capacity Loops Are Available and Widely Used 
Pursuant to Special Access Tariffs 

The Court’s ruling also precludes a finding of impairment with respect to high-capacity 

loops. There is a substantial body of evidence that CLECs have been successful in providing 

high-capacity local exchange service to customers using special access facilities obtained from 

the ILEC under tariff. “Competing carriers are using special access to serve business customers 

of all shapes and sizes. In fact, more than 90 percent of the high-capacity loops that carriers pur- 

chase from the Bell companies, which they then use to serve their own customers, are sold as 

special access as opposed to U N E S . ” ~ ~ ~  Moreover, “Competing carriers are serving approxi- 

mately 64 million voice-grade equivalent lines using a combination of their own facilities and 

special access circuits purchased from ILECs. Competing carriers are using special access to 

serve all kinds of customers, in both small and large markets.”249 Specifically, the FCC- 

compiled data for 2003 demonstrate that of the 170 million voice-grade equivalent lines served 

by CLECs, 14.5 million were residential; of the remainder, most of which were high-capacity 

lines, 60 million were served via tariffed special access, while only 7.8 million were served via 

UNEs and resale of ILEC lines combined, and approximately 88 million were served by means 

of the CLECs’ own fa~ilities.~” In other words, competing carriers use about eight times as 

many special access lines as UNEs; while some of the special access lines may have been pur- 

chased for interexchange service, all of these lines are equally capable of carrying local traffic, 
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UNE Fact Report, 8 111, p. 3.  
UNE Fact Report, 5 Ill, p. 4 1 ; see id, 5 1, p. 9. 
UNE Fact Report, 5 I, p. 9 and nn. 20,2 1 .  
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and there is no evidence that competing carriers would need to undertake any additional cost in 

order to cany local traffic on their special access lines. At least as significant is the fact that 

CLECs were serving a much greater number of their high-capacity customers over their own fa- 

cilities (88 million voice-grade equivalents) than over UNEs (7.8 million voice-grade equivalents 

served by UNE and resale combined). It is impossible to find any support for a finding of im- 

pairment in light of such figures. 

It is also important to recognize that CLECs use special access, purch.ased under tariff 

from the ILEC, not only to serve their largest enterprise customers, but also to serve a wide vari- 

ety of small businesses. Evidence compiled by Verizon indicates that CLECs routinely use spe- 

cial access to serve a wide variety of small businesses, including antique dealers, book stores, dry 

cleaners, florists, gas stations, and hair dressers.25’ Ninety-three percent of the DS-1 loops and 

98 percent of the DS-3 loops purchased from Verizon by CLECs were obtained under special 

access tariffs, rather than as UNEs, but they were typically purchased at volume and term dis- 

counts of 35 to 40 percent off the tariffed base rate.252 Moreover, Time Warner has indicated 

that it uses special access rather than UNEs to reach customers who are not on its network.253 

In Qwest’s region, special access facilities are available everywhere, despite the pre- 

dominantly rural character of the region, and they are in actual use by competitive carriers in vir- 

tually every wire center. There are 121 3 wire centers in the Qwest region, of which slightly 

more than half (688) are in MSAs, while 525 are outside MSAs. Despite the relatively small 

size of Qwest’s wire centers, various parts of special access circuits are currently purchased in at 

UNE Fact Report, 5 111, p. 39, citing Letter to Marlene H.  Dortch, FCC, dated July 2, 2004, from Michael 

Letter to Marlene H .  Dortch, dated July 28,2004, from Dee May, Verizon, filed in CC Docket No. 01-338., 

Id 

Glover, Verizon, filed in CC Docket Nos. 01-338 et al., at pp. 18-19, Attachment 14. 
2s2 

et al., at Attachment, page I (“Verizon July 28 exparre”). 
2% 
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least In 

its ILEC region, Qwest sells and - 
-. These facilities are used by wholesale carrier-customers to compete with 

Qwest’s retail services being purchased by business customers. 

Both in general nationwide, and in Qwest’s region, tariffed special access facilities are 

clearly a readily available alternative to UNE high capacity loops and transport and are routinely 

used by CLECs, in a highly competitive business environment, to provide service to business 

customers. A reasonably stable CLEC would not be impaired in offering such service to busi- 

ness customers without UNE loops, given the ready availability and actual use of tariffed special 

access facilities throughout Qwest’s region as a substitute for this network element. Under the 

test set forth in USTA 11, that establishes as a matter of law that CLECs are not impaired by not 

having access to high capacity loops as UNES.~’~ A nationwide finding of non-impairment is 

warranted with respect to high-capacity loops on this basis alone, except for those few (if any) 

locations where they are not available under special access tariffs, in which case a more detailed 

impairment analysis would be necessary. 

B. Tariffed Special Access Facilities Cannot Be Converted to 
UNEs Pursuant to Section 251(d)(2) as a Matter of Law 

Under the 1996 Act, as described in USTA 11 there can never be a basis for permitting the 

“flipping” or conversion of existing, in-use special access circuits to UNEs. This is true whether 

or not the Commission agrees with the more general proposition that the availability and general 

In addition to special access, 4-wire copper loops purchased from an ILEC under the Commission’s unbun- 
dling rules are also a substitute for DSl loops. 47 U.S.C. Q 51.319(a)(I). With the use of high-bit-rate DSL 
(“HDSL”) technology, a 4-wire copper loop can be used to provide DSI services. Indeed, this is how the majority 
of DSI services are provided by ILECs, because of the relatively low costs of this technology. See Newton’s Tele- 
corn Dictionary at 324 (2001). CLECs can deploy the central office equipment necessary for HDSL in.their colloca- 
tion arrangements in the same way that they provision other types of DSL. 
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